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, June 14, 1991

ESTATE OF ANGELINA BARNABY, Deceased -

In this proceeding petitioner seeks to

vacate a. decree entered on October 24, 1989,

édmitting tb'probate a will dated Auqust, 1975, and

to then file bbjections. to the will on the ground

that it is a:forgery The Internal Revenue Service

_had seized the interest of decedent’s  son in real
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property whiqh decedent had. owned on the date ot _
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her death for non-payment of taxes. Petitioner
purchased this interest at an auction on May 25,
1989. Decedent died on May 13, 1978 survived by
her son as her sole distributee., If the 1975 will

is valid, petitioner made a worthless purchase

because the real property is devised under the will

to re5pondehﬁ, who is the decedent’s grandson.
Respondent contends that the decree
should not be vacated because the court has already

determined that decedent’s will is valid; that

petitioﬁer hés failed to “show facts sufficlent to




afford a substantial basls for contesting a will as

well¢ﬁas,establishing a reasonable probability of

success in 'suoh a oontest”; and that petitioner
lacks “the statuﬁ to ijegt to tng instrument,
f Respondentt‘reqUests thatw,tne \ application be

dismissed and that sanctions be 1imposed against

-

petitioner. ™ = _ -
. .Respondent 1s _both the sole beneficiary .

and nomihatéd  executor under ‘the will- which hag
been admitted . to probate. This will was
gpurportedlyi-executed on an _unspecified day in

August, 1975 Although, decedent had died. in 1978,

“*?“*“;’“; “‘f‘“"*the“pet1t16ﬁ_‘tb*pr0bate tne—w111~was-not FT18d 1n~~m~“~‘
| thlS court ﬁntll October, 1989 more than 11 years
after deceéent's death. Respondent filed an
affidavit in the probate proceeding indicoting that
the delay‘ in offering the instrnment for probate
'Was based uﬁon bis being unaware that ~“any legal
action” was?nécessary and thét it had recently been
”suggested”%to him ~that the title to the property
in question might be unclear”. hs a result of this
‘suggesstionj he had consulteq.with an‘“attorno;_who
hao aovised? him that it wonld be gppropriato to

probate the instrument. Based upon this affidavit,
| ' . . - - o - -
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the usual pfoofs, and the waiver.and consent of Rdy

Barnaby, who is decedent’s son -ang respondent’s

.":father the; 2975 will was admitteqd to‘probate, At

that time 1t ‘appeared. that dededent's son - had no

objection to the admission of the will to prébate

and  that hé was  the only person who  could be
- adversely affected thereby 1nasmuch as he wés

décedentf ;sole : dlstrlbutee and f_.the: ‘éoie

beneficiary under decedent's 1957 iwiil which h;&
been fileq in this court in 1980 approximately two

years after the decedent's death.-
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-reason for- offering the will for probate are not as

benign as hhey appeared ‘ from his  one sideg
alfegations in  the initial probate bréceeding.
It appears that decedent was the record owner of
the real préperty and that the seizure ang salelfo
petitioner on account of the tax delinquency of
décedent's s&n was based upon the premise that
title to the property devolved to the son by

operation of law. Petitioner wasg allowed to have

experts examine and- test the admitted w111 as well

as the 1957 will which had been filed in this court |

(Matter of Ba&naby, N.Y. L.J,, March 8 '1990 P-
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col, 4j3. SWOrn statements of both a handwriting
r

expezt and a fforens;c Chemisgt aVer that the 1957 .

ana 1975 w1¥ls were not signed by the same person.

The parties apparently agree that the earlier wil;
contains a qenuine handwriting specimen of the
decedent. Although the bandwriting expert did not
set  forth the basis for his conclusion, the
forensiC'chemist stated that the ink‘used by each
person who signed the purported 1975 will was only
manufactured between 1980 and 1985 and could not
have been used by anyone ip 1975." Additionally,
"the keeper dr records” for the paper company that

e

1975 will filed a sworn statement alleging that a .
review of ajtemplate made from the "water mark”
abpearing upon  the  paper revealed ' that a
conbination df the particular symbol used in the
"water mark”;and its placenment establishes that the
paéer was n&t manufactured prilor to January 23,
1980,

In addition, petitioner argues that the
circumstance ? surrounding the probate ~ of ' the
purported 1975 instrument make it . suspect. The

instrument was not presented for probate until more

1

al;‘lg_iy manu;ag;ured _xhe bond_ papexmusegrén‘£aedM;;
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.fE?TﬁEhG éﬁcédeﬁxis-son-bowher grandson'without any‘““ R

than 11 years after tpe decedent’s death, by which

tine decedept’s son  had a8lready Jlost whatever‘
interesﬁ'he ?might have had in the real proporty as .

a result of the tax ldien . sale. Fpr;hermore,

petitioner notes that the two attesting witnesses

ware beholdeh to decedent’sg family, that they were

married to ' each other, and that “no attorney

witnesseqd OF - Supervised the execution of the .
instrument, Lastly, respondent argues that it is

suspicious that the purported 1975 will changed the

beneficiary Sf the 1957 will, which had been filed

with the court after the death of‘ the décedent

. .
. e e

explanatlon as to what event triggered the change

Respondent’s contention that the court
should not enfertéin this application because the
court has already determined that the will is
authentic has no nmerit.  7The instrument was
ad;itted to p%obate at a time when the court hag no
reason to suspect the possibility that decedent’s
son ‘qnd ' grépdson insﬁead 0f having interests
adverse to eaéh other might have been conspiring to
defraud respondent. It would be & contradiction in

terms to hold, as respondent appears to contend 1is
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;Kgugfman,msupta,“citing Matter~of Grifftn—“ilo Apﬁ*“““““"*“““-

the law, that a court of equity is without any
power to reverse the harm caused by a fraud which

has been perbetrated ‘before . it. The law does not -

require such 3 _bizarre result. - Thisr court has
inherent powe% "to right a wrong by vhgﬁting a

decree which it had entered as a result of 'a fraud

[Matter of B%ennan, 251 N.Y. 39; Matter of Regan, .

167 N.Y, 338,:Matter of Kauffman, 54 AD2d 1067 see i

also Scpa 209(1) ‘and (10)] -
It. is well settled that the party who
alleges that a fraud has been committed has the

burden of’ establishing its existehce [Métter of

Div. $64; Matﬁer of Sandow, 25 Misc 24 356, 358-
359, affd. 13 AD2d 451]. Moreover, there are
innumerable cases in which expert testiﬁony has
been diametriéally opposed or where the trier of f
the facts hasiéiven more credence to 'the testimony
of thosé peréons involved in the pertinent events
than to thé. testimony of expert witnesses.
Nevertheless,;petitioner has presented sufficiently
detailed allegationv to warrant vacating the decree
.80 that the dourt may re-examine, pursuant to dts

obligation under SCPA 1408(1), whether it is
- _
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satisfied as to the genuineness of the 1975 will,

At this juﬁcture of the proceedings, these
allegations ihclude " but are not limited to the
expert proofé which was not contradicted by ‘any
other expert proof, that the instrument admitted to
probate could not have been executed prior to
decedent’s death and the fact that respondeht_and
his father had & motive to manufacture a wiljl 11
Yyears after qecedept's death bécause, without the
presence of this will, the real Property which had

belonged to decedent would go to petitioner instead
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of a member of decedent' fa ivylmw. et it e v
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Inasmuch as it has - been concluded that
the court is exercising its inherent power to

vacate the probate decree, the only remaining

question s whether petitioner has the right to

file objections to probate as 5 party to the i

proceeding. - At the outset it is noted that, if ]
this matter were to proceed solely as an inquiry by

the court to satisfy itself as to the genuineness

of the '1975 will the court WOuld nevertheless
request that petitioner present any proof that it
has which would bear on the genuineness of the

instrument, Fﬁrthérmore, as a general rule, it is
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clearly preferable that the court be the arbiter of
a contest,{ where all 1nterested pPartjes present
evidence, idstead of placing the court in the

awkward position of having to be  both the

.inquiéitor and  the final arbiter of its own

inquisition.: Lastly, it simply makes no sense to

conclude thah the party who is the wvictim of an

_alleged fraud has no right to participate in the

proceeding ih which the question to pe determineg
is whether a fraug waS Perpetrateqd.

Although petitioner isg not llsted in scpa

+#403--as:a Party Vho MUSt BE §E¥Ved With process in

a proceedlng to probate a wilz, under the facts of

?

this case, the court cannot agree with respondent'
contention that this Necessarily supports the
conclusion that petitioner may not be made a

permiséible pérty to the probate Proceeding. #p

i

person’s right to process under SCPA 1403 should

not be ,corre#ated with the right to object\under
SCPA 1416” f [Goldman, Practice Commentavy,
McKinney’s Cogs Laws of N.Y., Book 58A SCPA 1410,

p. 317), objections to probate may be filed by
”(a)ny person whose interest in property-or in the

estate of the to stator woulq be adversely affected




by the admission of the will to probate” [SCPA

- 1410). The word “estate” is defined in SCPA 103
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(19) as ”(a)ll of the property of a decedent as
originally donstituted, and as it from time to time
existS'durlng administration.” Here, the real
property at issue must be considered as part of the

“estate” off decedent as that word is used in scpa

1410 ‘and that petitioner’s interest in the real
property “would be  adversely arrfected by the

admission of the will to. probate” as those words

are used d4n SCPA 1410. The ownership of the real

,,,,,

property hinges solely upon the validity of the. ...
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purported will and it does hot appear that any
other prOperﬁy of the decedent is at stake in the
probéte procbeding. Moreover, the initial probate
proceeding was not filed until after petitioner had
obtained the interes; of decedent’s son, her sole
distributee,:in the real property. |

| Under the unusual fact pattern presented,
it is concluded that petitionef,‘in effect, stands
in "the. shoes of decedent’s son, her sole
distributee, and may fille objéctions to the 1975
iﬁsfrument s0 - that its interest in the real

property ma& not be. adverseiy affected by the




admission of the instrument to probate. These
unusﬁal.dircuhstances include, inter alia, that the
admission of ;the 1975 instrument to probate has no
practical eff?ct upon anyone other than petitioner
or requndent: and that petitioner has presenteq
pgoof~ which‘raises the distinct Possibility that

respondent présentéd a fraudulent wili to this

cburt}in theginitial probate porceeding ang that
: tﬁe-petitioner' wgs the vicpim of the fraud. of
céurse; respéndent 'may be able to establish the
gendineness of the will at the trial,

Accérdingly,_ the application to revoke

__the probate decree.entereq TTon OctobiEr 24, I685 Is

N

grantéd-- and ' the letters testamentary issued

thereunder to ~respondent are revoked." petitioner

may serve and file the proposed objections’within
10 days of thé entry of the order to be settled
hérein. Resﬁondent’s request to . dismiss
pet&tionér’s agplication is denied. His request
for thé imposiﬁion of sanctions against petitioner
as weil as any similar application that petitioner

might make against respondent shall be considered
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by the court after it has been established who, if
anyone, - frivolously or  fraudulently presented

¢claims before the court.

Settle order.
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